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Before Neff, P.J., and Smolenski and D. A. Roberson,* JJ.
PER CURIAM.

In this dlaim and ddlivery action, plaintiffs gpped as of right the circuit court’s opinion and order
granting defendants motion for summary digoogtion. We affirm.

In April 1990, a search warrant was executed in the course of a crimind investigation of plaintiff
Oliver Hayes, J. who was subsequently convicted of conspiracy to violate Michigan's gambling laws,
MCL 750.157a(b); MSA 28.354(1)(b), and failure to file a Sngle business tax return, MCL 208.1 et
seq; MSA 7.558(1) et seq with intent to defraud or to evade the payment of that tax, MCL 205.27,
MSA 7.657(27). Following his conviction, a civil action was filed which resulted in the forfeiture of
cash and properties seized in the search. Various property was aso turned over by defendants to the
Michigan Department of Treasury, which had issued awarrant notice of levy.

Fantiffs argue that summary disposition was improper because defendants wrongfully
relinquished plaintiff Eleanor Hayes property to the Department of Treasury pursuant to atax lien which
pertained solely to Oliver. We disagree.

* Recorder's Court judge, sitting on the Court of Appedls by assgnment.
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Because the property was seized pursuant to atax lien issued by the Department of Treasury,
plantiffs may not maintan an action for dam and ddivery regarding tha propety. MCL
600.2920(1)(a); MSA 27A.2920(1)(a). Asthetria court correctly noted, plaintiff’ s remedy, if any, lies
with the Department of Treasury.

Haintiffs next argue that the trid court erred in granting summary dispostion regarding their
claim for money damages pursuant to MCL 600.2920(1); MSA 27A.2910(1). We disagree.

The saizure of the property a issue, pursuant to a valid search warrant, was a governmental
function, and the individua defendants were acting within their authority in executing the seerch warrant.
As noted by thetrid court, plaintiffs complaints failed to alege an exception to governmental immunity.
Summer v Detroit, 206 Mich App 46, 48; 520 NW2d 356 (1994). Accordingly, defendants motion
for summary disposition pursuant to MCR 2.116(C)(7) was properly granted.

v

The circuit court granted summary dispostion pursuant to MCR 2.116(C)(10) and MCR
2.116(1)(2) in favor of plaintiffs asto various items, which defendants agreed to return to plaintiffs. On
gpped, plantiffs argue that the trid court’s order prevented them from seeking an award of money
damagesin lieu of the return of their property pursuant to MCR 3.105(H)(6), which provides:

The party adjudged entitled to possession of the property described may eect
to take judgment for the vaue of the property instead of possesson. The judgment
vaue may not exceed the unpaid debt, if any, secured by such property.

This argument is entirdly without merit. There was no ruling that plaintiffs were entitled to
possession of any disputed property. To the contrary, defendants have aways been willing to return
these items to plantiffs, but plaintiffs have not sought to retrieve them. Moreover, as noted above,
defendants areimmune from any award of money damages.

Vv

Faintiffs dso argue that the trid court erred in granting summary disposition as to property,
including a Mercedes Benz automobile, because is was co-owned by plaintiff Eleanor Hayes. The court
properly granted summary digpostion as to plaintiff Oliver Hayes interest in the vehicle pursuant to
MCR 2.116(C)(7), because the vehicle was the subject of a previous forfeiture action. Regarding
Eleanor Hayes clamed interest in the automohile, the court granted summary dispostion pursuant to
MCR 2.116(C)(10), but expresdy alowed her to file a motion for reconsideration and submit evidence
edtablishing facts that she was a bona fide co-owner of the automohile, which wastitled solely in Oliver
Hayes name.



Paintiffs falled to come forward with evidence to rebut defendants' affidavits. Accordingly, the
trid court properly granted defendants motion for summary disposition. MCR 2.116(G)(4); York v
50" District Court, 212 Mich App 345, 349; 536 NW2d 891 (1995); see also Dawkins v Detroit
Police Comm'r, 375 Mich 336, 352; 134 NW2d 756 (1965) (right to replevin [now clam and
ddivery] is properly denied where the plaintiff has no legd title to the property sought, and falls to
demondtrate any right to immediate possession thereof).

VI

Plaintiffs argue that this case was improperly reassgned to Circuit Judge James M. Graves, J.
without notice or hearing. We disagree.

MCR 8.111(D) provides in relevant part:

(1) if one of two or more actions arisng out of the same transaction or
occurrence has been assigned to a judge, the other action or actions must be assigned

to that judge;

(2) if an action arises out of the same transaction or occurrence as a civil action
previoudy dismissed or transferred, the action must be assigned to the judge to whom
the earlier action was assigned.

Judge Graves presided over two previous cases arisng out of the same transaction: the crimina
prosecution againg plaintiff Oliver Hayes and the civil forfeiture action. It gppears that this matter was
erroneoudy assgned to Judge R. Max Danids because of plantiffs falure to identify these previous

actionsin their complaint. MCR 8.111(D)(3).

Paintiffs aso assart that Judge Graves was biased in this matter. However, because they did
not file a motion for his disqudification pursuant to MCR 2.003, they have waived this issue. Inre
Schmeltzer, 175 Mich App 666, 673; 438 NW2d 866 (1989).

Affirmed.
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